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Inferview With Dennis Caniglia

By Ravmind ], D

Verdict:  Tell us what we can do Lo gel bo the maxi-
mum recovery for our clients?

Caaiglia: T think it #s important for the plainfif’s -
torney. bo keep the chaim representetive up (o date on the
clfenl’s medicel condilion. Any change of condition, sunger-
ies, medical specials, medical reports, expert wilness repors,
et will be helpful This decumentation will help the: claim
represenfotive i the reserving and evaluation process Re-
i ber, the clafm representative s the ane thatl makes the
Jinal recommendation fer dollar autherity to seftle the case
Surprises ave often difffeult for e daim representative Lo
expliin up the ladder: I jeel thal epen communication can
keep the gdversarial issucs ol o minimum once the case is in
o pasition to be settfed,

Verdict  What ave soime of the biggest mistakes vou
s plaintiffs lawvers make in handling cases?

Coniglia: Al times | see mave focus on Sability and not
an domages, Failing fo propery document domeges on an
antgpointy Beisiz, ond even al medialion, is o profiem in evaly-
atireg the claim jiv selflement authorbe This is especiall
true in medical negligence cases. Afso, laking on adversorial
position with the claim representalive docsn’l make things
eersier for edther side. On lovger cases, the failure o follow op
on coverage issues such as the amount of the policy limits,
excess coverage available, and exclusions that might affect
coverage oom result in o surpnse ol mediation, or even furlher
as e case pragresses.. Also; 1s the parly nomed a “Ramed
insred” or an additional isured ander the police® Does the
prefessicnel corporation have coverage and are there ad-
dlitienrerl fimits availotile® A response o inlerngolones Hhal

qust gives vou the policy iimits may not tell vou evervibinmg,
Certainly this is not troe on all ceses bot it is ioperan! on
U ferger cases, or cazes thal look os i there conld be some.
iy exclugions.

Verdict  Explain the reserve process.
Camigli:  Obviously, resending fsnol an exact selence
In medical malpraciice coses there aré o number of fachos
that go fnte the réserving provess. While Lhis mav differ from
comier do comicy, the following is.o list of some of the major
Jactars that insurers consider in selling o reserves flabilite
{percentage chance of winning or losingl. infury, causalion,
jurisdiction, medical experts hath plaintills and  defensel
verdict ranges ond defense counsel’s evoluation and recors
mendations. Evaluation of the plaintif 1z o maiar foctor in
oll cases, Is the plaintiff believahle? Does the plainliff make
o gpood witness? These ore important factors. The plaintif
atformevs track record Ts-also considered. Maost eomponics
frrve o differen! philosophy on differenl bpes of cuses Some
frv andd resenve to maximom exposure, while othiers sel (he
reserve based on their ossessment of lability, If there is a
verdicl, the reserve should be the ament of the verdict un-
less the chonces of getting it overlumed are overwhelming
Resendng for expense viries from carder iy oorrien Some
covngranies se o hode foctor using the reserve ns the de-
roaminetor. Clher coriers have the claim handler male g
estimale of expenses depending on whether or not suithas
been filed.
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(ot from Page 16)

Verdict: I gomd cases where vou have a solid cli-
ent with litthe or no bagsage, do vou feel that insurance
companies typically pay more money after suit is filed and
disevwvery completed than they would have paid pre-sait?

Caniglice: [ dlon't necessarily ogree that this is troe n all
coses, Certainly on coses uftere liabilit is guostiorable some
discovery has lo occur o propery evaluate the case, Settles
ment iz much move possible i the ploinbffs oltomey shares
e information cddressed earfier in this intendew. Mony pro-
Jessional abifity msurance contracts reguire penmission of
e fisuiced. Some disoovery may be reguired for the osored
o understand the labilit: gsoves in order to secure the per
missicn, COn routine coses where liobility &s clear to hoth-sides,
coses should be able lo be settled without Jiling suil

Verdick Do vou find that some insurance compa-
nies use medialion merely as a discovery tool?

Caniglio: [ do ot see Uis hoppening Somelimes
something comes out al medigtion that e insuanee comer
aind defense coursel ane not aware of, Le: réeceal surgen; now
medicals, new experts, This affects the evaliation of the case
ol crectes o surpmse thol was discussed earfier fo the inter-
view. These surprises can cause o mediation o breoak dowre |
frst o ot see medintion being dsed as o discovery tool,

Verdict: Do vou have any soggestions on whal
plaintiffs lawyers should do when the insurance compa-
ny wants 1o “bracket” setlement amounts in mediation?

Caniglia:  "Brackeling™ can be an excellent ool in me-
intion i vsed approgriotel. Timing & very imparonl in the
process. {do ool see it working eardv in the process. Porlies
read a median aumber once that occurs, TTis mav nel e
the intention of e oty Counter brackel affers con allow
the process to conlinue I very important for the medialaor
ard the party making the offer to clarfv, if eccented, wheose
move fs next. While it would oppear olndous, | have encoun-
tered several sittiations where s created o problem

Verdict:  Take us through the process of an nsur
ance company evaluating a claim.

Comiglia:  Many of these factors hove been or will be
addressed in this arlicle, The foctors are basically the some
in the reserving process, In oll cases, e nomed defendom
pays a-maior rele in evaloation. This is true whether the di-
Jendant is an individuad or compioration. How does the focal
commiurity view the defendomt? Does Hie defendont hove a
greaend o bad reputotion? D have beer invohed in many coses
where the poor reputelion of o hospilal in o medical negli-
aence cose significant incréonsed the value of g case,

Verdict: Do insurance companies consider plaintiifs
conmsed and hisher track record in evaluating a case?

Caniglie: s mentioned earlien, the plointiff atfomer’s
track record is considered when an insurer evaluates o cose,

e ——————
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W Spming Sumusen 2006

O the other hand, the defense feam mugl be auore of the
Jact that some lorge verdicts hove oceormed with a refalively
unknowi plaintifs atiomey who hos no! necessanly special
ized in thal e of case. The nsuranice company most qoy
upen the Tocal cleim personned and deferse counsel when
constdering plainhifs counsel,

Verdict: Do you find that more cases are heing
tried now than before or vice-versa? Why?

Caniglia:  This chonges from tme o e The frend
seers fo b (hl automobile insuronoe companies ane defend-
ingy movet of e hyacal soft Hssee ceses beomise il seems they
hive fod miewe siccess on those hpes of coses. In medical cos-
o5, {1 seems o be more and more diffiout o ged the insured o
consent fo a settement. The reporing requirerment on medical
carses hos miode i more difffcalt fo gel perission o sette

Verdict:  Are there spedific documents plaintiff's law-
vers should be asking for from insurance companies that
we typically do not? If so, what are they? | bypically request
the insurance company’s underwriling file when handling
a trucking case. This request is often mel with resistance.
Iz there amvthing in the underwriting file thal we should
specifically ask for in trucking and other cases?

Caniglia:  The undenriting process vares widely from
eormier 1o corrier, Mooy Gmes underweiting will get their sk
mgnagentent department o do o sunvey on o sk This may
b dote on o ongoing bosis depending aporn the. size of
the riske The sumey effen reveals some interesting focts. For
instonoe, theve could be o recommendation thal o MVR be
i on each deiver once o vwear or thal o driver's medical
condition shauld be manitored cven six months, In emises
cases, there could be recommendations regarding various
improvements the nsured shauld undedtake to help mini-
mize the nskoof o caim, These “recommencdations” can be
vy el o o plaintil’s cose wheat the tesered doesn't im-
plement them amd an adverse event occurs thot could hane
been prevented.

Verdict:  How much weight do insurance compa-
mies place on settlement packages? Is it worth our time
and efforl to prepare elaborate settlement packages?
What works? Whal doesn't work?

Caniglia: | think a settfement packige mokes sense,
especinlv in lamge gnd complicated cases. Video seltlement
pockoges ore verv effective. Do not overkdll. For exaomple,
don't overdn o tdav in the dife” pan of the vides. Show fhe
higllights-bo gel the poimt aoress with as short a video as pos-
siblo so it doesi't pet repetitive dnterdews with family members
and friends wee hefpful i ot overdone, Showing peertions of
demaging testimony Jrom videolope deposiions: along with
comments can be helpful, This & much more appealing to
e decision makers as opposed Lo submitiing reams of paper
oullining depositions, This can be o gied ool in ossisting
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the lncal cloim personnel and defense counsel in document:
ing their recommendations. The conten! and professionalism
thal goes inlo the seftfement packoge are very important. The
process of putling logether such o package also focnses the
plaintiffs attomey in evalualion of the cose.

Verdick  Can vou give us some other general tips
on how to better negotiate our cases?

Caniglia: A lot of mv thoughts are oullingd earfier in
the intendew, Establishing o fine of communicalicn with te
cloim representative is importonl. T reclize Shis can't be done
all the lime:, Some companies are guicl to reazsign o case of
certain reserve fevels or when o case goes nto litgetion, | hove
seen hesitabion frem plointifls attormevs going directly o a
chodm person withiou! going Dol the defense attarmey, This
depeinds on he cladn representative. 7 e cloim represento-
tive is daing fis job, he should make the contact and keegp the
defense oftomey appised of whal traspired. In my previous
life as a Regional Claim Manager, {encouraged cloim repre-
sentatives 1o handle claims m this mannee It is important o
ke the defense allermey involved in'the process, Thave seen
o number af cases where the defernse altomey is kepd in the
dlarde ers fo setement authony going info the nediation.

it i important for the defense altormey o keep the in-
stred up ko date on the pocess as the case develops, This
is especially e 0 on excess situglion develops. Sametimes,
aff the cuff settlement discossions take place botween the
attormevs withow! anv offers ar demaends being made. | per-
senglly reguiest that any previoos settlement discussions are
nol mentioned in the opening overview of the case during
mediation. Sometimes these off the culf discussions hove not
been relived fo the insurance commpamye and could couse o
problem during the mediation. This could also be a hrdle
Lo v plaintiff when o anrealistie demond and offer accurs
during the early stages of the mediation. As a medictor, T feel
it s important to be gp front in e process i o confidentially
agreement is sought. | have seen cases get to the dollar figure
greeadle and sigde tssues become o hang up in finalizing the
seftlement. Demands by the camier thol o struclured sefHe
ment must be used, Hime frame of when the check will e is
soed, and release issues are all ftems that coan be o sturnbbing
Iock once o settlement is reached. Addressing these fssues
early on mokes the process run much mere smaootf:

Verdict:  What other stumbling blocks have you
observed in the mediation process?

Caniglia:  Settlemenl demands hat are increased al
the time of mediation ore o real stumbling biock, Many times
il leekies howrs to et bock to Lhe figure sought in the origi-
Al demand fetter, If Hiings have changed B e case, then
the defense- should Be cware of them before the mediation,
Senme plaintifi’s attormess insis! thal Hhere Be some monev on
the talle before they will agree to mediation. | have mixed

Jeehings eboul thal I doiit think it s necessaiy, If both par-
tes are agrecable to mediation, then olviously there is o
desire to offer money and settle the case. Some insuronce
comparmes claim decrsion makers are reluctant fo offer mon-
ev until they are at the mediotion. Plaintiffs altoress offen
wincer if the compenry will make thetr lap offer ot mediction,
I think in many coses the camier will i foct offer their top
doller figore, und |have seen offers lowered i nol aceepled
it the mediation, I both sides wont lo resolve Hhe case, then
they showld by o gel o the botlom line al mediation. & hig
shemebling bloci s an-extrentedy unrealistic opening demond.
This cenpses the mediation to drag ot in gefling the partics
o ety ogreeable figure. Il also conses a ddicubously
low inilial offer; 1 hove also seen realistic original demands
und offers, and then hoth sides feeting what ey did was
o mistoke: There iz no answer-to this ssoe. The decision
voires from cose [0 oose and offen depends upon the par
ties frvolved. The origing! demand and offer often sets the
tone for e mediolion. There & nat a comecl answer fo this
paleny T think both sides can appreciale this foctor in the
provess and i they are more realistic to begin with the case
will resoive soaner rather than later,

Verdick:  Give us vour thoughts on why vou ask the
plaintiff to speak at mediation.

Caniglic: T alwms ask the plaintifi if they have any-
thing to odd that the attarmey did nol mention in the open-
ing, I think it is important jor e ointili cnd family o voice
ifveir side of the case. More oflen than net the ploinkif’ hes
netfiing torsav, | suspect thal thelr altormey has not prepared
them tospeale Fhove found il fo be very effective when plain-
tiffs do come forwerd and deseribe in their own words how
the injury has affected them. The attomey should prepare his
client for this as il s well worth the tme. The wo i which
a plainbff comes across fs so imporant and this provides o
good gpportunite to increase the evaluotion of o case. Some
plaindifis aftorneys ore reluctanl bo let heir clients speak at
mediation. This is a mistake in my opinion. [ have seen the
value of cases fnerease based upon the way Ure plainlifs
present themsetves ol mediation, This gives the insurance
represenlotive a chonce to see-the humon side-of e cose
when expressed by the injured parte ar s fer relatives,

Verdict: Do you find that insurance companies
are hecoming less relianl on their defense counsel’s
opinions when it comes to evaluating a claim?

Caniglia: [ think this is troe in the minonty of cases, and
thacet {5 o mistake. If they value e difense attomey's capability
wher gssigning o coase for defense, Den they cortainly should
gl & ey weight on their evaluation of o cose. This cocis ol
limes from somecne m corporinte heodguarens ot sees files
frenn all jurdsdictions. They minst rely o some extent on the Jo-
cel chrims people, and defense counsel’s recommendations, 4



